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ft srr&gr ier sit f@aim/
("€!") Order-ln-App'eal No. and Date

AHM-EXCUS-003-APP-080/2023-24 and 25.08.2023

(if)
t{lTTcf ~~ / aft f@arat Rig, rgta (fia)
Passed By Shri Shiv Pratap Singh, Commissioner (Appeals)

stt#dRt fain]
('Ef)

Date of issue
28.08.2023

Arising out of Order-In-Original No. 22/ST/OA/ADJ/2022-23 dated 29.06.2022 passed by

(s-) The Assistant Commissioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate.

a1 f9a#«f rrst uaTl M/s Rameshbhai Pukhrajbhai Prajapati, 22, Atithi Park,

(a) Name and Address of the Nr. Marutinagar, Mahavirnagar, Himmatnagar,

Appellant Sabarkantha, Gujarat-383001.

Rt& rfs <r aft-s?gr sits rgramar?aa srsr a7fa znftfa Rt aarg+7
srf@eat Rtft srrar gr7errnearrgrmarz,sf ek am?rahfagt«mar¢ [

Any person aggrieved by this Order-in-Appeal may file an appeal· or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) arr sqr«r green s@Ra, 1994 fr arr sraaft aag rgmusaRgin anrRt
3-arrk rrr re@a siasfa glwr smear sta, ta rat, fa iatr, us4PTT,
-=err~~'~ cfrn:rcR, ffl if, &fact: 110001 t Rt sftaRe:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance; Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso· to sub-section (1) of Section-
35 ibid: -

(m) z?tft zf ahmsa at ztataft swsrr rrmar i:f "llT 00
srwsrrr tarzrr ksra grwit,flsuerT suerat? agft #tar t
ffl srgrng l=ITT1#~~~°§{W I

In case of any loss of goods where the loss occur in transit 11 1.-.,-,.,.., :,ory to a
warehouse or to another factory or from one warehouse to ano ~urse
of processing of the goods in a warehouse or in storage whethe ~)n a
warehouse. ~-;::1
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('€!") m-«r h azgaft Ty zrqrmrfctcr l=fm '{( qr rah fafafr suzitr gea ma rt "CR.
agraa gr«aaRaz#aRtragft rg qrqrfafRaa2 [

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods-which are
exported to any country or territory outside Intj.ia.

In case of goods exported outside India export to Nepal or Bhutan, without
paymentof duty.

('cf) afRti:r '3 ,91 G.ii ~ '3 ,9 taa green#garfu sit zgt3feztr fr&? sit@s?gr sit sa '
err u& far # a(f@# rga, srfha #wu i:rrftcr atqrratfasf2fa (i 2) 1998
arr169 rr fa fg ·gt ]

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ '3c91~ii ~(~) f.-l4l-J1c101, 2001 %f.:pn:[9~atctifdFc1Rfcf@m~~-81fcTT
4fat , fa sear 2 4fa aksr hfra feats m;=r W.% 4J avg-st?gr qi sh star Rt t-at
4fa#i ar Ra zar far smar arf?qt zah re arar < mt gr gflf % 3fctifd 00 35-~ · B"
f.hrrfur fr ahgar ?a h arrtr-6arRt faRt 2)ftafe [

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be ·
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R(as cm@a eh rsr sgfir v4 «tas? znr 3ma cfil=f WctTm 200/-m~ cl?t-
srg cit szt iam q4tasrargta 1000/- Rt flaRtslg 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

fl gr«a, hr4hr sgra genvi earasf«h tafeaw ahRa srf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~'3,9l~rl ~~' 1944~~7U35-GJT/35-~%atctifd:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5aRfa 4Raaatg rr h star Rt sh, zf a la gr#, aft
a«graa grca qiata sf@Ra naff@2aw (f@ea) Rr f@ 2fr Rf#r,garara 2ad tar,
it§l-llm ~, 3TTRcrr, m~(rllil(, 6lq_l-l~1cil1~-3sooo4 :1

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a •fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively i .. form of
crossed bank draft in favour of Asstt. Registar pf a branch of ~t¥,f~blic
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#%esscr.«is#$
sector bank of the place where the bench 0f(ap,y nominate public sector bank of the
place where the bench ofthe Trihun,al is situateg..

(3} Rascar a& qasitaart@gr 2tar? err~-it:r sitarafr #la margrsq4n
tr fr st afgu zra a zta g m fa far rtafaaa af rnferfas«Rt
~-~~~"ll"f~~~~~~\llTc\T~ I

In case of the order covers a number of order-in-Original, fee for each O .I,0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) «arr gr«a sf@2,fr 1970 4en ti@hf@era tat -1 a siafafafRau {al st
~"ll"f ~~~T "lj"~[ffa- f.i ofma 1feara nkr7@a Rsr uaRaus6 .50 #r cfiT .-lj ll\ l~l\

g«a Renz«st2trare [
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee (\ct, i975 as amended.

(5) a st ii@la ria«#i #Rt f.i4?! ot4at fail fr sit sf sznt sf#afr star t: -;m- mm
gr«ea, eh4hr 3arr green qiat zr4fa art@lwr (afa fer) Rl\11, 1982 it~t: I

Attention in invited to the rules covering these and other related matter contended in
the Customs, _Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr#, a+fr 3graa gra qiaar arr +naff@2aw (fee) v@# #fr aft htr
it cfidcl\1--tiil (Demand) -q;ci" ~ (Penalty) cfiT 10% pa war war afar& 2 zrai@, sf@aa p sTr
10~~~ I (Section 35 F of the Central Excise Act, 1944, Section 83 & S.ection 86
of the Finance Act, 1994)

~~~3t'R~t~, ~~~~#l=JTif (Duty Demanded)
(1) is (Section) llD t~Rmftcrufu;
(2) farna fez ftafar;
(3) @zfezfitfa6hazeruf

Tz pasa 'fasf'aznwar Rtgar tusf'afara#a fuq gf aarRkaT
-rrrrt 1

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-depositeQ., provided
.that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

· (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 1 ·1 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < s2gr#fsf 4fear ar szt gees vrerar gm4 au fa(R@a gt attr f@Ru ·Tg
gen a 10% raar sit sgt aha awfa(Ra gt aa ass#10%ratRt satamt%[

In view of ·above, an appeal against this order shall lie befi .----..::c· al on
payment of 10% _of the duty demanded where duty or duty and ute,
or penalty, where penalty alone is in dispute."
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379)f1 3er / ORDER-IN-APPEAL

This order arises out of an appeal filed by Mis. Rameshbhai Pukhrajbhai

Prajapati, 22, Atithi Park, Near l\!Iarutinagar, Mahavirnagar, Himmatnagar -

383001 (hereinafter referred to as the appellant) against Order in Original No.

22/ST/OA/ADJ/2022-23 dated 29.06.2022 [hereinafter referred to as "impugned

order"] passed by the Assistant Commissioner, CGST, Division : Himmatnagar, ·

Commissionerate : Gandhinagar [hereinafter referred to as "adjudicating

authority"].

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing taxable services under the category of 'Clearing and Forwarding agent

services', 'Manpower Recruitment/Supply agency service' and 'Transport of goods
. .

by road/Goods Transport Agency (GTA) service" and were holding Service Tax

Registration No. ACCPP4270BSD001. An analysis of the gross value of Sale of

Services declared in the Income Tax Returns (ITR)/TDS Returns and Service Tax

Returns was undertaken by the Central Board ofDirect Taxes (CBDT) and the said

analysis was sharedwith the Central Board of Indirect Taxes and Customs (CBIC). _

From the shared data it discrepancies were observed in the total income declared in

Income Tax Returns/26AS and Service Tax returns of the appellant for the period. . .

FY. 2015-16.

2.1' I order to verify the said discrepancies as well as to ascertain the fact

whether the appellant had discharged their Service Tax liabilities during the period

F.Y. 2015-16, e-mails dated 04.05.2020 and 03.06.2020 were issued to them by the

jurisdictional officers requesting them to submit their Balance Sheet, Profit & Loss

Account, Income Tax Returns, Form 26AS and Service Tax ledger for the period

FY. 2015-16. The appellants failed to file any reply to the query. It was also

observed by the jurisdictional officers that the appellants had not declared actual

taxable value in their Service Tax Returns for the relevant period. It was also ·

observed that the nature of service provided by the appellant were covered under

the definition of 'Service' as per Section 65 B(44) of the Finance Act, 1994

(FA,1994), and their services were not covered under the 'Negative List' as per

Section 66D of the FA, 1994. Further, their services were not exempted vide the

Mega Exemption Notification No.25/2012-S.T dated 20.06.2012 (as amended),

'Page 4of9 E
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hence, the services provided by the appellant during the relevant period were

considered taxable.

3. In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the F.Y.-2015-16 was determined on the basis of

value of difference between 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR)' or 'Total amount paid/credited under Section 194C,

1941, 194H, 194J of the Income Tax Act, 1962' as provided by the Income Tax

department and the 'Taxable Value' shown in the ST-3 returns for the relevant

period as per details below :

Table

Sr. Details F.Y.--2015-16
No (Amount in Rs.)

1 Taxable Value as per Income Tax Data i.e Total amount paid / 2,13,43,205 /-
credited credited under Section 194, 1941, 194H, 194J OR
Sales/Gross Receipts from Services (from ITR)

2 Taxable Value declared in ST-3 Return 0 I-
3 Difference ofValue (sr.no.1-2) 2,13,43,205 /­
4 Amount of Service Tax alongwith Cess not paid /short paid (@ 30,94,765/­

14.5%)

4. Show Cause Notice F.No. IV/15-12/CGT-HMT/O&A/2020-21 dated

30.06.2020 (SCN for short) was issued to the appellant, wherein it was proposed

to:

> Demand and recover service tax amounting to Rs. 30,94,765/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under

Section 75 of the Finance Act,1994 ;

}> Impose penalty under Section 78 of the Finance Act, 1994;

5. The said: Show Cause Notice was adjudicated vide the impugned order

wherein:

► the demand for Rs. 12,09,846/- was confirmed under Section 73(2) of the

Finance Act, 1994 alongwith interest under section 75 of the Finance

Act,1994;

}> Penalty amounting to Rs. 12,09,846/- was imposed under Section 78 of the

Finance Act, 1994 alongwith option for reduced penalty in terms of clause

(ii) of the second proviso to Section 78(1) of the Finance Act, 1994;

► Demand amounting to Rs. 18,84,919/- was

.Page 5 of 9
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6. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

► The appellant are transporters and provides transport service to Mis
Dudhsagar Dairy. They issued bills on trip basis based on pre-determined

rates. They are also providing services to. another transporter Mis. Sanjay
Transport. The adjudicating authority has accepted that the Labour Income .

earned by the appellant by way of Supply of Manpower (labour) to various

Government company are exempted and the GTA Services provided to Mis

Nikul Transport Co., are also exempted. Accordingly the authority has

dropped the demand amounting to Rs. 18,84,919/-.

► The adjducating authority has not accepted their other claims of

exemptions/abatement/RCM and confirmed the demand of Service Tax

amounting to Rs. 12,09,846/- alongwith interest and penalty.

► During the period they have provided transportion service of product 'Cattle

Feed' to Mis Dudhsagar Dairy amounting to Rs.52,96,859/- and

transportation service ofsame product to Mis Sanjay Transport amounting to

Rs. 30,46,904/-.Cattle feed is an agricultural produce.

}> The Mehsana District Milk Producers Union Limited (popularly known as

Dudhsagar Dairy) are incorporated and registered under the Gujarat State Co­

operative Society Act, 1964. From the Invoices issued by them it is apparent

that they are not issuing any consignment note for this Transportation Service,

whereas they are receiving transportation charges from both the service

receivers on per-trip basis.

» They have defended their case before the adjudicating authority and during

the course they have filed all the above details. However, the adjudicating
I

authority has passed the impugned order without considering their claim of

exemption in terms of Sr.No. 21(a) of Notification N.. 25/2012-ST dated

20.06.2012. Accordingly, services amounting to Rs.52,96,859/-and Rs.

30,46,904/- were considered taxable and service tax demand amounting to Rs.

12,09,846/- was confirmed alongwith interest and penalty.

Page 6 of9
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)» Therefore, the adjudicatingauthority has grossly erred in confirming the

demand of Service Tax alongwith interest and penalty without considering the

benefits- ofReverse Charge Mechanism (RCM) and / or exemption, for which

they are eligible.

7. It is observed that the appellant is contesting the demand of Service Tax

amounting to Rs. 12,09,846/- alongwith interest and equivalent penalty. Upon

scrutiny of the appeal papers filed by the appellant on 02.09.2022, it was noticed

that they had made the payment of pre-deposit in Form GST-DRC-03.

8. The CBIC had consequent to· the rollout of the Integrated CBIC-GST Portal,

vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that from 1st July,

2019 onwards, a new revised procedure has to be followed by the taxpayers for

making arrears of Central Excise & Service Tax payments through portal "CBIC

(ICEGATE) E-payment". Subsequently, the CBIC issued Instruction dated

28.10.2022 from F.No.CBIC-240137/14/2022-Service Tax Section-CBEC wherein

it was instructed that the payments made through DRC-03 under CGST regime is

not a valid mode of payment for making pre-deposits under Section 35F of the

CEA 1944 and Section 83 of the Finance Act, 1994.

9. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not

be entertained unless the appellant deposits 7.5% of the duty in case where duty

and penalty are in dispute or 7.5% of penalty where such penalty is in dispute.

Relevant legal provisions are reproduced below:-

"SECTION 35F: Deposit of certain percentage of duty demanded
or penalty imposed before filing appeal. The Tribunal or the
Commissioner (Appeals), as the case may be, shall not entertain
any appeal-

(i) under sub-section (1) of section 35, unless the appellant has
deposited seven and a half per cent of the duty, in case where duty
or duty and penalty are in dispute, or penalty, where such penalty is
in dispute, in pursuance of a decision or an order passed by an
officer .of Central Excise lower in rank than the [Principal
Commissioner of Central Excise or Commissioner of Central
Excise];" /

10. The appellant was, therefore, called upon vide letter F.No.

GAPPL/COM/STP/705/2022 dated 10.03.2023 to mal "i> si 'n terms

of Board's Circular No.1070/3/2019-CX dated 24.0 CBIC

Page 7 of 9
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Instruction dated 28.10.2022 and submit the document evidencing payment within
? ! ·

10 days ofthe receipt ofthis letter. They were also informed that failure to submit
. . . ;

proof ofpre-deposit would result in dismissal of the appeal for non-compliance in

terms ofSection 35F of the Central Excise Act, 1944. As the appellants failed to

submit the. proof of payment in the desired format a reminder letter F.No.

GAPPL/COM/TPI2705/2022 dated 21.04.2023 (DIN-20230464SW0000520359)

was again issued to them.

11. However, no communication was received from the appellant, nor did they
.$

submit evidence of pre-deposit in terms of CBIC issued Instruction dated

28.10.2022 issued from F.No.CBIC-240137/14/2022-Service Tax Section-CBEC:
. . .

It is observed that though sufficient time was granted to the appellant to make the

payment of pre-deposit, they have failed to furnish proof. of revised payment of

pre-deposit of 7.5% of the duty made in terms of CBIC Instruction dated

28.10.2022 issued from F.No.CBIC-240137/14/2022-Service Tax Section

CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued. . .

by the CBIC consequent to the directions of the Hon'ble Bombay High Court in

the case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No.

6220 0f2022, which is reproduced below :
"8 Therefore, it does appear that the confitsion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F ofthe Central Excise Act, 1944 through DRC-03. Some appellants
are filing appeals after makingpre-deposit payments through DRC-30/GSTR­
3B. I our view, this has very wide ramifications and certainly requires the
CBI & C to step in and issue suitable clarifications/guidelines/ answers to the
FAQs. We would expect CBI & C to take immediate action since the issue has
been escalated byMr.Lal overeight months ago. "

13. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment

made vide Form DRC-03 cannot be considered as valid payment ofpre-deposit. In

terms of Section 35F of the Central Excise Act, 1944, the Tribunal or

Commissioner (Appeals), as the case may be, shall not entertain any appeal unless
t

the appellant has deposited 7.5% of the duty, in case where duty or duty and

penalty are in dispute. These provisions have been made applicable to· appeals

under Section 85 of the Finance Act, 1994. Hence, this authority is bound by the

Page 8 of9
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the appellant is required to deposit the amounts in terms of Section 35F, which was

not done. 'r, therefore, dismiss the appeal filed by the appellant for non-compliance

ofthe provisions of Section 35F ofthe Central Excise Act, 1944.

14. In view of the above, the appeal filed by the appellant is dismissed for non­

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as

made applicable to Service Tax vide sub-section (5) of Section 85 of the Finance

Act, 1994.

15. 3141era#iearlz#tare3@rater4zr13rt#aahazrsrarI
The appeal filed by the appellant stands disposed of in above terms.

(Somnath udhary)
Superintenden (Appeals)
CGST,Appeals, Ahiedabad

BY RPAD I SPEED POST

To
Mis Mis. Rameshbhai Pukhrajbhai Prajapati,

t,.,;-✓22, Atithi Park, Near Marutinagar,
Mahavhnagar, Himmatnagar- 383001
Dist. Sabarkantha.

%4%43
(sttv Pea$ten

Commissioner (Appeals)
Date: 5Au us 023

*·---

Copy to:

1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy/Assistant Commissioner, Central GST Division ­
Himmatnagar, Commissionerate: Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploading the OIA)

/Guard File.

6. P.A. File:
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