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Arising out of Order-In-Original No. 22/STIOA/ADJ/2022-23 dated 29.06.2022 passed by
(¥) | The . Assistant  Commissioner, CGST, Division-Himm'atnagar, Gandhinagar

Commissionerate.
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Appellant Sabarkantha, Gujarat-383001.
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Any person aggneved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. :
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Revision application tc Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance; Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub—section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit fro
warehouse or to another factory or from one warehouse to another m?g on
of processing of the goods in a warehouse or in storage whether Aff &
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods-which are
exported to any country or territory outside India. :
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

(@) ST SeTa Y SeTa e 3 ST 3 g St St e A i S § ol Y e S =@
oY T (AW % qaTied Sy, arfrer ¥ gy IRG 97 9EY 9 ITae § 97 afaeed (7 2) 1998
4TRT 109 g7 7Y e TR |

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and- shall be -
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appel}até Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively i e form of
blic




sector bank of the place where the bench of jany nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.LO.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
-(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). '

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(il  amount payable under Rule 6 of the Cenvat Credit Rules.
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payment of 10% of the duty demanded where duty or duty and pe
or penalty, where penalty alone is in dispute.”
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3o 38T / ORDER-IN-APPEAL

' This -ordef arises oiﬁ of an appeal filed by M/s Rameshbhai 'Pukhrajbhai
Prajapati, 22, Atithi Park, Near Marutinagar, Mahéx'}imagar, Hinj_inafnagar -
383 001 (hereinafter referred to as the appellant) against Order 1n Original No.
22/ST/OA/ADI/2022-23 dated 29.06.2022 [he:oinafter‘referred to as “imp.ugned
order”] passed by the Assistant Commissioner, CGST, Division : Himmatnagar, -
Commissionerate Gandhihagaf [hereinafter referred to  as :‘dcz’]'udicating

authority”].

2. Briefly stated, the facts.of the case are that the appellant were engaged in
prov1d1ng taxable services under the cate gory of ‘Clearing and Forwarding agent
serv1oes’ ‘Manpower Reormtment/Supply agency servzce and ‘Transport of goods
by road/Goods Transport Agenoy (GTA) service’ and were holding Service Tax
?eg1st1atlon No. ACCPP4270BSD001. An analysis of the gross value of Sale of
Services: declei_réd in the Income Tax Returns (ITR)/TDS Returns and Service Tax
Returns was undertaken by the Central Board of Direct Taxes (CBDT) and the said
analysis was shared with the Central Board of Indirect Taxes and Customs (CBI?). )
F‘rovnd the shared data it discrepancies weré observed in the total income declared in
Income Tax Returns/26AS and Service Tax returns of the appellant for the period
F.Y. 2015-16. |

2.1 " In order to verify the said discropa'noies as well as to ascertain the fact
whether the appellant had discharged their Service Tax liabilities during the period
F.Y.2015-16, e-mails dated 04.05.2020 and 03.06.2020 were issued to them by the
jurisdictional officers requesting thém to submit their Balance Sheet, Profit & Loss
Account, Income Tax Returns, Form 26AS and Service Tax ledger for the period
F.Y. 2015-16. The appellants failed to file any reply to. the query. It was also
observed by the jurisdictional officers that the appellants had not declared.actual
taxable value in their Service Tax Returns for the relevant period. It was also
observed that the nature of service provided by the appellant were covered under
the definition of ‘Service’ as per Section 65 B(44) of the Finance Aot, 1994
(FA,1994), and their services were not covered under the ‘Negative List’ as per
Section 66D of -the FA,1994. Further, their services Were not exempted vide the
Mega Exemption Notification No.25/2012-5.T dated 20 06.2012 (as amended)
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hence, the services provided by the appellant during the relevant period were

considered taxable.

(3. In the absence of any other available data for cross-verification, the Service
Tax liability of tl.le appellant for the F.Y.-2015-16 was determined on the basis of
value of difference between ‘Sales of Services under Sales/Gross Receipts from
Services (Value from ITR)’ or ‘Total amount paid/credited under Section 194C,
'1941, 194H, 194J of the Income Tax Act, 1962’ as provided by the Income Tax
‘department and.the “Taxable Value’ shown in the ST-3 returns for the relevant
period as per details below : |

Table

Sr. | Details , F.Y.-2015-16
No ' (Amount in Rs.)

1 Taxable Value as per Income Tax Data i.e Total amount paid / 2,13,43,205 /-
credited credited under Section 194€, 1941, 194H, 194]J OR
Sales/Gross Receipts from Services (from ITR)

2 | Taxable Value declared in ST-3 Return ' | 0/-

3 Difference of Value (sr.no.1-2) ‘ 2,13,43,205 /-

4 Amount of Service Tax alongwith Cess not paid /short paid (@ | 30,94,765/-
14.5%) :

4. Show Cause Notice F.No. IV/15-12/CGST-HMT/O&A/2020-21 dated
30.06.2020 (SCN for short) was issued to the appellant, wherein it was proposed
to :

» Demand and recover sérvice tax amounting to Rs. 30,94,765/- under the
proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under
Section 75 of the Finance Act,19%94 ;

> Impose penalty under Section 78 of the Finance Act, 1994;

5.  The said Show Cause Notice was adjudicated vide the impugned order
Wherein : ) |
> the demand for Rs. 12,09,846/- was confirmed under Section 73(2) of the
Finance Acf, 1994 alongwith interest under section 75 of the Finance
Act, 1994 ;
> Penalty amounting to Rs. 12,09,846/- was imposed under Section 78 of the
Finance Act, 1994 alongwith option for reduced penalty in térms of clause

(i) of the second proviso to Section 78(1) of the Finance Act, 1994;
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6. Being aggr;leved with the impﬁgned order, the appellant have filed the
present appeal on foHOWing grounds : '

» The | appellant are transporters and provides transport service to M/s
Dudhsagér Daify. They issued bills on trip basis based on p;‘e-determined
rafes; They are alsb providing services 16, another transporter M/s Sanjay
Transport. The adj-udicating authority has accepted that the Labour Income .

- earned by the appellant by way of Supply of Manpqwer (labdur) 1o i}arious
Govemmént company are exempted and the GTA Services provided to M/s

- Nikul Transport Co., are also exempted. Accordingly the .'authority has
drdpped the demand amounting tc Rs. 18,84,919/-.

> The adjducating authority has not accepted their other claims of
exemptions/abatement/RCM and confirmed the demand of Service Tax

amounting to Rs. 12,09,846/- alongwith interest and penalty.

» D}'uring the period they have provided transportion service of product ‘Cattle
Feed” to M/s Dudhsagar Dairy amounting to Rs.52,96,859/- and
trainsport&tion service of same product to M/s Sanjay Transport amounting to

Rs. 30,46,904/-.Cattle feed is an agricultural produce.

» The Mehsana District Milk Producers Union Limited (popularly known as
Dudhsagar Dairy) are incorporated and registered under the Gujarat State Co-
operative Sdciety Act, 1964. From the Invoices issued by them it is apparent
that they are not issuing any cdnsi gnment note for this Transportation Service,
whereas they are receiving 'transportation charges from both the service

receivers on per-trip basis.

» They have defended their case before the gdjudica’cing authority and during
the course they have filed all the above details. However, the adjudicating
authority has passed the impugned order without considering their claim of
“exemption in terms of Sr.No. 21@ of Notification N.. 25/2012-ST dated
20.06.2012. Accordingly, servicés amoimting 'to Rs.52,96,859/- -and Rs.
30,46,904/- were considered taxable and service tax demand amounting to Rs.

12,09,846/- was confirmed alongwith interest and penalty.
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» Therefore, the adjudicating* authorlty has g1 ossly erred in confirming the
demand of Service Tax alongwith interest and penalty without considering the
benefits of Reverse Charge Mechanism (RCM) and / or exemption, for which

they are eligible..

7. It is observed that the appellant is contesting the demand of Service Tax
amounting to Rs. 12,09,846/- alongwith interest and equivalent penalty. Upon
scrutiny of the appeal papers filed by the appellant on 02.09.2022, it was noticed
that they had made the payment of pre-deposit in Form GST-DRC-03.

8.  The CBIC had consequent to the rollout of the Integrated CBIC-GST Portal,
vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that from 1st July,
2019 onwards, a new revised procedure has to be followed by the taxpayers for
making arrears of Central Excise & Service TaxApayments through portal “CBIC
(ICEGATE) E-payment”. Subsequently, the CBIC issued Instruction dated
‘28.10.2022 from F.No.CBIC-240137/14/2022-Service Tax Section-CBEC wherein
it was instructed that the payments made through DRC-03 under CGST regime i$
not a valid mode of payment for making pre-deposits under Section 35F of the

CEA 1944 and Section 83 of the Finance Act, 1994.

9."  Interms of Section 35F of the Central Excise Act, 1944, an appeal shall not
be entertained unless the appellant deposits 7.5% of the duty in case where duty
and penalty are in dispute or 7.5% of penalty where such penalty is in dispute.
Relevant. legal provisions are reproduced below:-

“SECTION 35F: Deposit of certain percentage of duty demanded
or penalty imposed before filing appeal. — The Tribunal or the
Commissioner (Appeals), as the case may be, shall not entertain
any appeal —

(i) under sub-section (1) of section 35, unless the appellant has
deposited seven and a half per cent. of the duty, in case where duty
or duty and penalty are in dispute, or penalty, where such penalty is
in dispute, in pursuance of a decision or an order passed by an
“officer .of Central Excise lower in rank than the [Principal
Commissioner of Central Excise or Commissioner of Central
Excisel];” 7

10. The appellant was, therefore, called upon vide Iletter F.No.
GAPPL/COM/STP/2705/2022 dated 10.03.2023 to make t@"(g ~?fp;@\s\t in terms
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lnstruchon dated 28.10.2022 and submt the document ev1den01ng pavment within
10 days of the receipt of thls letter luey were also mformed that failure to subml’r
proof of pre-deposit would result in dismissal of the appeal for non~compl1ance in
terms of Section 35F of the Cenfzai Excise Ac:t 1944. As the- appellants failed to
submit the proof of payment in the desired format a reminder letter F.No.
GAfPL/CQWSTP/WOS/ZOZZ dated 21.04.2023 (DIN-20230464SW0000520359)

was again _issu.ed to them.

1. '_ rlowevel no commumcaﬁon was received from the appellant nor d1cl they
submit ev1dence of pre-deposit m terms of CBIC issued lnstmctmn dated
28.10.2022 issued from F.No. CBvC 240137/ l4/2022 Service Tax Section-CBEC:
It is observed that though suffi c1en~ time was gzanted to the appellant to make the
payment -of pre-depos1t they have fa1 ed to ﬁ,nmsh proof of revised payment of
pre—deposn of 7.5% of the duty made 1n ’cefms of CBIC Instruction dated
28.10.2022 issued from F.No.bBlC—ZélOl?;’i/l4;’2022 Service Tax Section —
CBEC. |

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued
by the CBIC consequent to the direeﬁone of the Hon’ble Bombay High Court in
the case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No.
- 6220 of 2022, which is reproduced below :

“8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F of the Central Excise Act, 1944 through DRC-03. Some appellants
are filing appeals after making pre-deposit payments through DRC-30/GSTR-
3B. In our view, this has very wide ramifications and certainly requires the
CBI & C to step in and issue suitable clarifi calzons/guzdelmes/ answers to the

. FAQs. We would expect CBI & C to take zmmedzate action since the issue has
been escalated by Mr.Lal over-eight months ago.”

13. In terms of CBIC’s Instruction dated 28. lO 2022, I find that the payment
made vide Form DRC-03 cannot be cops1clered as s valid payment of pre-deposit. In
terms of Section 35F of the Cenlral Excise Act, 1944, the Tribunal or
Commissioner (Appeals), as the case may be, shall not entertain any appeal unless
the appellant has deposited 7.5% of the duty, 1n case where duty or. duty and
penalty are in dispute. These provisions ha\}e been made applicable to"appeals
under Section 85 of the Finance Act, 1994 Hence, this authority is bound by the
| provisions of the Act and has no powelrs or jni'lsdiction to intel‘pret the mandate of

Section 35F in any other manner. As such, I thd t

. 5
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the appellant is required to deposit the amounts in tezms of Section 35F, which was
not done. I, therefore, dismiss the appeal filed by the appellant for non-compliance

of the provisions of Section 35F of the Central Excise Act, 1944.

14. In view of the above, the appeal filed by the appellant is dismissed for non-
compliance of the provisions of Section 35F of the Central Excise Act, 1944 as
" made applicable to Service Tax vide sub-section (5) of Section 85 of the Finance

Act, 1994.

PR b e | N L D R S IB M N EL NER BRI EEI CIRIE
The appeal filed by the appellant stands disposed of in above terms.

Mens
( Shiv Pratavémgh )
Commissioner (Appeals)
Date: '2,5/ August, 2023

Atteftad:

(Somnath €}faudhary)
Superintendent (Appeals)
CGST,Appeals, Ahmedabad

BY RPAD / SPEED POST

To
M/s M/s. Rameshbhai Pukhrajbhai Prajapati,
I 25 Atithi Park, Near Marutinagar,
Mahavirnagar, Himmatnagar - 383001
Dist. Sabarkantha

Copy te:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone. |
2. The Principal Commissioner, CGST, Commissioperate - Gandhinagar.

3. The Deputy/A351stant Commissioner, Central GST Division -
I—hmmatnagal Commissionerate : Gandhinagar.

4, The Assistant Commissioner (System), CGST Appeals, Ahmedabad. (for
uploading the OIA)

R/ Guard File.

6. P.A.File:
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